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Introduction 

 Many people consider water to be the one resource we cannot live without.  As human 

population increases and the equally thirsty system of industrialization spreads across the globe, the 

increasing scarcity of freshwater becomes an ever more intense trigger for conflict.  Add to the global 

freshwater crisis issues of fishing and ocean mining rights and it becomes clear that negotiations over 

water are ripe for research.  Because of its quantifiable nature, water is often subject to aggressive zero-

sum distributive negotiation methods that do little other than increasing conflict between resource 

users. With the intent of getting a feel for the incredible breadth of the current directions in the field, 

there are two key questions guiding this literature review: What are the current scales of water 

negotiations? What are the potential alternative processes to zero-sum water negotiations?   

This literature review is divided into five sections: Negotiation Theory; International Governance 

of Water; Local Water Situations; Indigenous Water Rights; and Prospective Processes.  The decision to 

organize the research and sources for this literature review in this way was threefold. First, to provide an 

examination of negotiation theory in the environmental negotiation arena specifically as well as general 

theory that can be applied to water rights negotiations. Second, to examine water rights conflicts at 

multiple scales from the global to the local and demonstrate the breadth of stakeholders affected by 

these negotiations. The role of indigenous communities in water rights negotiations was apparent from 

the beginning as a cross-cutting theme within this multi-scale examination.  This theme ended up only 

being touched on in the final review, but was deserving of its own section in recognition of the 

important role that indigenous and, more broadly, historically marginalized communities play in water 

rights negotiations at all levels. And finally, the third consideration  looks to where the field is heading by 

examining some promising avenues for creating sustainable water negotiations: collaboration, 

democracy, and visions of commons.  
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Negotiation Theory 

Hulse, Rebecca and James K. Sebenius. "Sequencing, Acoustic Separation, and 3-D Negotiation of 
Complex Barriers: Charlene Barshefsky and IP Rights in China." International Negotiation 
(2003): 311-338. 

 Hulse and Sebenius analyze the role of American trade negotiator Charlene Barshefsky during 

the intellectual property (IP) negotiations with China in the mid-1990s, where a multilateral agreement 

was crafted despite great international skepticism.  They discuss how the final agreement was reached 

using a “3-D approach,” with interpersonal process, substance, and scope of the game as the three 

dimensions.  A deal diagram was used to roughly indicate the stance (favoring/opposing/neutral) of the 

parties throughout the negotiation to map potential dynamics between parties.  This process helped to 

illuminate a larger multiparty structure that could have been missed with too narrow a focus on the 

bilateral discussions between China and the U.S.  With this appreciation of that larger system, the 

authors articulate the concept of “coalitional logic” linking bilateral to multilateral structures.  

Barshefsky orchestrated this coalitional approach by using sequential strategies to work on multiple 

fronts at once and acoustic separation to frame the issue in the interests of individual parties. Finally, 

the authors especially highlighted Barshefsky’s use of “at the table” versus “away from the table” tactics 

as a method that spanned all three dimensions.  The authors demonstrated how “away from the table” 

tactics of relationship building, deal design, educational outreach, and even a refusal to play backroom 

politics are essential to crafting a good agreement at the actual negotiation table.     

Gadlin, Howard. "Rethinking Intractability: A New Framework for Conflict." Negotiation Journal 
(2013): 99-117. 

 Gadlin reviews the 2011 book The Five Percent: Finding Solutions to Seemingly Impossible 

Conflicts by Peter Coleman. Gadlin finds that Coleman’s proposed Attractor Landscape Model (ALM) 

framework for analyzing, re-envisioning, and potentially solving intractable conflicts is based on 

disrupting the status quo, changing the unit of analysis in a conflict from individual actors to 

relationships between parties, promoting complex patterns of thinking, and giving greater priority to 

dynamics and patterns than to events and individuals.  He disagrees with Coleman that these tactics are 

only appropriate with large, intractable conflicts, instead encouraging readers to use ALM as a new 

paradigm for all conflicts. Coleman claims that we can make sense of 95% of conflicts using interest-

based, problem solving, distributive, integrative, or transformative approaches, but intractable conflicts 

require a complexity-theory-based approach.  Gadlin suggests that while the ALM will first be used to 
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address intractable issues, it will soon become a tool for explaining and resolving a wider variety of 

conflict types at all levels as an overarching paradigm.  

Spector, Bertram. "Motivating Water Diplomacy: Finding the Situational Incentives to Negotiate." 
International Negotiation (2000): 223-236. 

 Spector works from the observation of a perceived bias in water negotiation research towards 

predicting “water war” and other violent outcomes.  Even though much of the environmental security 

literature has shown that disputes triggered by resource scarcity are rarely direct causes of violent 

conflict (although they have strong a indirect influence), research has continued to focus on conditions 

that lead to conflict.  Spector refocuses his research on the factors that encourage stakeholders to 

embrace negotiation processes.  Unexpectedly, his study results suggest that inequality between 

resource users, especially with multiple riparian states sharing river access, actually encourages 

negotiation and agreement building. This contradicts most negotiation theory, which suggests that 

sustainable agreements are best facilitated with relatively equal parties.  Spector proposes that future 

research focus on the role of the powerful parties in these unequal riparian regimes in order to examine 

the possibility that they are dictating mutual acceptance.  He also theorizes that, even without overly 

coercive influence, inequality among shared resource users may encourage the adoption of 

superordinate goals as it becomes recognized that effective use of water may only be possible through 

working together rather than merely functioning in the instability of back-and-forth “water grabbing.” 

Finally, Spector notes that the same stimulus can lead to either conflict or negotiation and that the 

ultimate direction depends entirely on how situational elements are facilitated.  

Susskind, Lawrence. "The Advantages and Disadvantages of Issue Linkage." Susskind, Lawrence. 

Environmental Diplomacy: Negotiating More Effective Global Agreements. New York: Oxford 

University Press, 1994. 82-97. 

 Susskind argues for an expanded theory of negotiation that better recognizes the complexity of 

international multi-party, multi-issue environmental agreements and goes beyond the conventional 

assumption of two “monolithic” parties negotiating a single issue.  Central to this expansion is the role 

of linkage, where the trading of issues across apparently isolated realms is used in a single negotiated 

agreement.  Overall Susskind encourages linkage, as it can help bring a reluctant party to the table, 

counteract power of a blocking party, or provide the missing incentive to reach a final agreement.  

However, he cautions mediators of the pitfalls of linkage.  These include the increased difficulty of 

making a wise agreement, the potential for blackmail, and the increase in management issues 
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(potentially leading to a negotiation becoming too complex and failing altogether). He emphasizes the 

importance of sequencing and advocates that issue subtraction can be equally as advantageous as issue 

addition.  Ultimately, issue linkage (or subtraction) should be designed to create “additional value” and 

to widen the zone of possible agreement.  He cautions, however, that this motive can itself impede wise 

agreement making. With parties constantly pushing to find additional value through linkage, a “stingy 

bargaining environment” where parties will hold out for more even after their fundamental interests 

have been satisfied is created.  To avoid these pitfalls, the negotiation must empower a third-party 

neutral mediator to set and enforce ground rules, provide confidential caucuses, ensure that proposed 

issue linkages have either a functional or causal connection and, finally, be cautious of the long-term 

impact an overzealous issue-linked negotiation can have on the relationship between parties. 

International Governance of Water  

Corti, Gianfranco. "All Commons Are Local: The Antarctic Treaty System as a Regional Model for 
Effective Environmental Management." Susskind, Lawrence, William Moomaw and Kevin 
Gallagher. Transboundary Environmental Negotiation: New Approaches to Global 
Cooperation. San Francisco: Jossey-Bass, A Wiley Company, 2002. 24-41. 

According to Corti, the current system of international environmental policy is theoretically ill-

grounded with its framing of a global ownership of transnational resources or commons.  He claims that 

assuming a positive relationship between geographical scope of action and the effectiveness of 

environmental policies is erroneous, with more effective action resulting from a localized reframing of 

resources. Corti uses the Antarctic Treaty System (ATS) as a case study of ways in which a regional and 

decentralized model of environmental management can be superior to conventions produced in the 

United Nations system.  He also highlights the need to clearly define the community of resource users as 

a means of bolstering the viability and effectiveness of collective governance.  In his analysis, the ATS 

derives much of its success from its system of determining full membership by an objective standard of 

substantial research activity in the region, along with a complementary second-tier observer status.  This 

system both ensures a high level of party commitment and encourages transparency.  The lesson for the 

design of commons regimes at all scales is to ensure that decision-making participants are not just 

“casual stakeholders” but rather users with a genuine stake in the management of a resource. 
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Himmelman, Jeff and Ashley Gilbertson. "A Game of Shark and Minnow: Who Will Win Control of the 
South China Sea?" The New York Times Magazine 24 October 2013. 1 November 2013. 
<http://www.nytimes.com/newsgraphics/2013/10/27/south-china-sea/>. 

Writer Himmelman and photographer-videographer Gilbertson present an interactive article on 

increasing geopolitical tension in the South China Sea between China, the Philippines, Malaysia, Taiwan, 

and Brunei.  At issue is the ownership of essentially uninhabitable islands that expand national Exclusive 

Economic Zones under the U.N. Convention on the Law of the Sea (UNCLOS) and increase rights for 

fisheries, shipping, and oil and natural gas development.  Despite an American-brokered agreement last 

year for peaceful use of the South China Sea shipping lanes, the Chinese warships have not left. This is 

part of the Chinese’s “cabbage strategy” in which they surround a contested area with so many boats 

that it is wrapped like the layers of a cabbage.  While the Chinese subtly force their way into taking over 

the islands of the South China Sea, the Philippines are “taking the moral high ground” and have brought 

their complaints to the UNCLOS arbitration system — even though China refuses to participate. 

Himmelman notes that while the Philippines is pursuing arbitration and the region is pushing for a 

negotiated South China Sea code of conduct, there is in reality no enforcement mechanism available and 

China is more interested in a slow game of occupation than coming to the negotiation table.  In this way, 

the article highlights the need for international negotiation systems that are more proactive and better 

represent less powerful nations so as to avoid violent or passive-aggressive resolutions to water 

conflicts.  

Milman, Oliver. "Delegates frustrated as talks to create huge Antarctic marine reserves fail." The 
Guardian 1 November 2013. 
<http://www.theguardian.com/environment/2013/nov/01/antarctic-marine-reserve-talks-
fail>. 

Vidal, John. "Talks open on no fishing zone to protect Antarctic seas." The Guardian 19 October 2013. 
<http://www.theguardian.com/world/2013/oct/19/antarctic-fishing-ban-bid>. 

 Over last summer and fall the signatory nations of the Antarctic Treaty System’s 1982 

Convention for the Conservation of Antarctic Marine Living Resources (CCAMLR) met for final 

negotiations to establish what would have been to date the world’s largest marine protected areas 

(MPAs) in the Southern Ocean.  Unique to this convention was the role of consensus decision-making, 

with all parties (24 nations plus the EU) required to vote in favor of new proposals in order for them to 

be ratified.  Russia stalled talks during the summer negotiations, forcing decisions to be postponed until 

this fall over perceived legal technicalities, but there was a great deal of discussion around Russia being 

uncomfortable with the proposed size of the MPAs and the subsequent effect on their fishing industry. 

In response, numerous CCAMLR members created a second proposal that would dramatically reduce 
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overall size, with the thought that this major concession would ensure quick passage this fall.  

Unfortunately, the long-awaited victory (with more than eight years of research to create the 

scientifically-backed MPAs) was not to be had this fall.  Russia, along with Ukraine and China, 

filibustered much of the 10-day Hobart negotiations.  The MPA negotiations this year demonstrate the 

fierce challenges faced in negotiating environmental agreements with a consensus-based decision-

making regime, even when there is a narrow focus and the community of resource users is clearly 

defined.      

Local Water Situations and Current Solutions 

Demer, Lisa. "Citizen group goes to court to push DNR to grant it water rights for salmon protection." 
Anchorage Daily News 21 September 2013. 
<http://www.adn.com/2013/09/21/3087652/citizens-group-goes-to-court-to.html>. 

—. "Judge says he'll keep close watch on Chuitna water rights case but does not find the state in 
contempt." Anchorage Daily News 27 November 2013. 
<http://www.adn.com/2013/11/27/3201138/judge-says-hell-keep-close-watch.html>. 

—. "Judge: State wrong in ignoring water-rights request by strip mine opponents." Anchorage Daily 
News 17 October 2013. <http://www.adn.com/2013/10/17/3129757/judge-state-wrong-in-
ignoring.html>. 

This series of articles from the Anchorage Daily News discusses the ongoing legal action brought 

against the state by a community group to address water reservation applications in the Cook Inlet.  The 

situation revolves around the proposal for a coal strip mine that would require the diversion and 

possibly excavation of salmon streams in the area.  The Chuitna Citizens Coalition filed three water 

reservation applications in 2009 as a legal means of protecting streams in the area.  After four years of 

inaction by Alaska’s Department of Natural Resources, an October judgment found that the state had 

violated the group’s constitutional due process rights, putting a timetable in place that would force the 

DNR to review the applications.  Now complicating the matter are the 100% use applications submitted 

by the Texas-based PacRim Coal Company immediately after the October decision, which the DNR 

claims will need to be evaluated jointly with the Chuitna Citizens Coalition applications, even with the 

four-year gap between application submissions.  Demer suggests that the introduction of the PacRim 

Coal applications force the situation into a zero-sum decision for the future of the Chuitna area streams.   
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Dennis, Lauren. "A tale of two towns regionalizing water services, and why the public should weigh 
in." Partners Adapt: Securing Water Through Collaboration 2 November 2013. 
<http://partnersadapt.wordpress.com/2013/11/02/a-tale-of-two-towns-regionalizing-water-
services-and-why-the-public-should-weigh-in/>. Online blog. 

Two towns in New Hampshire are beginning negotiations to create an intermunicipal water and 

sewer system that could have huge water security and public health benefits for both towns, including 

providing better-quality drinking water and protecting the local fishing industry from untreated 

wastewater.  It is also an extremely costly potential venture requiring investment of $40-60 million in 

needed infrastructure.  Dennis points out that this is just one example of the regional approaches to 

water services being developed across the country.  This move towards regionalization is because of the 

increased efficiencies possible in economies of scale (in this case creating a larger combined rate-payer 

base). Dennis focuses on an editorial in one of the towns calling for more public participation in these 

early negotiation stages, highlighting how communities are often completely disenfranchised from 

natural resource decision-making until a bond measure for new water infrastructure shows up on the 

ballot.  She discusses how generating public buy-in is essential for successful regional partnerships.  

Finally, she notes that trends suggest a paradigm shift in public administration towards more willing 

engagement of stakeholders earlier in the decision-making process.    

 
Greenwood, Steve. “Case Study: Columbia River Water.” 27th Annual Oregon Mediation Association 

Fall Conference. Portland, Oregon. 1 November 2013. Presentation.  
Columbia River-Umatilla Solutions Taskforce. (2013, April). Retrieved from Oregon Solutions: 

http://orsolutions.org/osproject/crustaskforce.  

 Greenwood, who is the Deputy Director of the National Policy Consensus Center, worked in late 

2012 through early 2013 on consensus-building negotiations in the Umatilla River watershed.  By the 

request of Governor Kitzhaber, Greenwood was sent as facilitator to help negotiate a new irrigation 

regime between an environmental coalition, Native tribes, and a coalition of farmers.  At the start of the 

negotiations, Greenwood led the group (known as the Columbia River-Umatilla Solutions Taskforce) 

through the creation of a Declaration of Cooperation. The ten primary principles of agreement in this 

declaration focused on creating shared responsibility, acceptance of differing opinions, and commitment 

to the process.  Greenwood next worked with the group to reframe the seemingly zero-sum situation of 

providing more water for farmers while still keeping enough water in the river to ensure ecosystem 

health, especially to support the commercial and tribal fishing activities. The reframed central question 

on the table became, “Can you increase water take from the Columbia River for irrigation in the Umatilla 

basin, while also improving fish habitat?”  In his presentation, Greenwood talked at length about the 
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extreme distrust between stakeholders and the “desperate creativity” produced by the Governor’s 

consensus requirement.  Despite these obstacles, a long-term action plan based on consensus-driven 

options was developed. Unfortunately, due to the short window for the project, some of the innovative 

and carefully negotiated solutions have not been implemented, but the hope is that through this 

process the institutional capacity of the community has been developed so that the relationship 

building, information sharing, and creative problem solving can continue through more productive and 

healthy negotiations among the many stakeholders in the region.  

Lyman, Rick. “A Balancing Act Around Lake Tahoe.” The New York Times 6 October 2013. 
<http://www.nytimes.com/2013/10/07/us/a-balancing-act-around-lake-tahoe.html>. 

 
Lyman announces the creation of a renewed two-state compact between California and Nevada 

regarding the future of development and conservation around Lake Tahoe.  The compact, which has 

been in effect for over forty years, has been on shaky ground as negotiations over its renewal have 

stretched on over the last twelve years. Both states have threatened to withdraw and community 

groups, including the League to Save Lake Tahoe and the Sierra Club, are actively using lobbying, earned 

and paid media, public petitions, community education, and the threat of the courts to voice their 

interests.  In conflict are the interests of three predominant parties: Nevada, with concerns about 

economic development constraints; California, with a desire to improve the sustainability of the lake 

region; and the environmental groups, who are pushing for the preservation of the lake’s fragile 

ecosystem.  The new compact reached satisfies the two states and the local League to Save Lake Tahoe. 

However, it does not satisfy the national Sierra Club, who has filed a lawsuit to try to overturn the deal. 

 
Indigenous Water Rights 

Devlin, Vince. "CSKT, U.S. governments complete proposed water rights compact." The Missoulian 9 
November 2013. <http://missoulian.com/news/opinion/columnists/proposed-water-
compact-flawed-violates-state-and-u-s-constitutions/article_9c8c6614-3fd3-11e3-8cff-
001a4bcf887a.html>. 

Jackson, Verdell. "Proposed water compact flawed, violates state and U.S. constitutions." The 
Missoulian 28 October 2013. <http://missoulian.com/news/opinion/columnists/proposed-
water-compact-flawed-violates-state-and-u-s-constitutions/article_9c8c6614-3fd3-11e3-8cff-
001a4bcf887a.html>. 

Lake, Susan. "Some clarifications on the proposed CSKT water compact." Hungry Horse News 22 
October 2013. <http://www.flatheadnewsgroup.com/hungryhorsenews/article_2787bc0c-
3b27-11e3-9caa-0019bb2963f4.html>. 

This series of articles from Missoula, Montana documents a proposed water compact that would 

quantify water usage and rights in the Flathead watershed just north of the city.  The protracted 
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negotiation has been going on for over three decades between three official parties: the United States 

federal government, the Confederated Salish and Kootenai Tribes, and the state of Montana.  A fourth 

key constituent, though not an actual party negotiating at the table, are the irrigators and farmers in the 

region. Those opposed to the compact argue that quantification is not necessary.  As part of the 1855 

Hellgate Treaty, the right of tribes to hunt and to fish in their traditional locations is assured whether on 

or off the reservation.  However, due to the lack of water right quantification there is no guarantee that 

water levels will remain high enough to support fish populations.  Representative Verdell Jackson (R-

Kalispell) calls out such flow targets as “arbitrary” standards, suggesting that the tribes are likely to 

make fishery and water level related water calls arbitrarily and with an assumed intent of hurting 

irrigators in the future.  This negotiation pits two very different cultural connections to place squarely 

against one another, putting in conflict distinct values and lifestyles of farming and fishing/hunting.  

Although the new compact would create a Unitary Management Board with equal representation of 

both tribal members and irrigators, those opposed to the compact have little trust in a new system, 

fearing that the board would be controlled entirely by the tribe and would lead to water decisions made 

against the irrigators. 

Wolf, Aaron T. "Indigenous Approaches to Water Conflict Negotiations and Implications for 
International Waters." International Negotiation (2000): 357-373. 

 Wolf focuses on traditional approaches to water management in the Bedouin and Berber 

cultures, indigenous populations that have historically lived in extremely arid regions with great water 

scarcity and fluctuation.  He looked to these communities for perspective on how co-riparian nations 

may be able to move more towards hydro-cooperation and away from hydro-conflict. In the Bedouin 

culture, Wolf discovers a belief that waters are “God-given,” cannot be bought or sold, and are available 

to all equally — a view that contrasts deeply with western perspectives on water rights.  He also finds 

that Bedouin conflicts are rarely about the water itself, but are instead about peripheral issues where 

water scarcity has an indirect impact on conflict. Wolf presents a number of lessons for international 

water negotiation. First, Wolf observes the use of allocating time rather than water quantity, as the 

Berber culture discourages the storage of water with people instead trading times for water gathering, 

minimizing the risk of future water availability.  Second, Wolf discovers that both cultures prioritize 

water use, with human and animal drinking water being sacrosanct and undeniable before any water 

can be taken for farming or industrial uses. Third, both cultures protect minority and downstream rights 

through various mechanisms, avoiding common mismanagement situations such as is seen in the 

perpetual shortage of water for Mexico from the Colorado River. Fourth, although each culture does 
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have access to more modern systems of state litigation, it is their own community dispute resolution 

systems that encourage consensual agreements between resource users. Especially important in the 

Berber culture are “shared vision” exercises, which help to formally lay out individual interests and 

establish common ground.  Finally, both communities share the Islamic practice of “sulha,” which is a 

formal ceremony of forgiveness that helps the communities to avoid constantly rehashing old conflicts.      

Prospective Processes: Collaboration, Democracy, and Visions of the Commons 

Bryan, Todd. "Tragedy Averted: The Promise of Collaboration." Society and Natural Resources 17 
(2004): 881-896. 

Collaborative approaches to natural resource planning are often criticized as being ineffective, 

unaccountable to public processes, and even undemocratic.  Bryan argues that collaborative approaches 

for commons issues are a viable alternative to regulation as a decision-making approach and makes 

three key observations: that regulation can create a “compliance culture;” that there can be an ultimate 

goal of a shared “ownership culture;” and that the psychological process of “splitting” paradoxes is an 

underlying reason for conflict.  While regulation can change an individual’s actions, it does little to 

change underlying attitudes and beliefs and so can perpetuate the self-interest that is at the root cause 

of natural resource overuse.  Bryan clearly outlines how a “compliance culture” created by regulation 

results in, at best, rule adherence and, at worst, defiant adversarialism.  His use of “splitting” can help 

policy mediators better appreciate the internal conflict that results from a reluctance to approach 

commons issues collaboratively as well as explain the intractability of many of these issues.  Finally, 

Bryan provides practitioners with pragmatic techniques for addressing splitting, including using 

reframing to help individuals reconcile contradictory sides of a paradox.  

Iaccarino, Tony. “The Oregon’s Citizens’ Initiative Review.” 27th Annual Oregon Mediation Association 
Fall Conference. Portland, Oregon. 1 November 2013. Presentation. 

Citizens’ Initiative Review: How It Works. Retrieved from Healthy Democracy: 
http://healthydemocracy.org/citizens-initiative-review/how-it-works/. 

 Iaccarino’s workshop and panel discussion on Oregon’s Citizen Initiative Review (CIR) walked 

through ways in which Oregon is implementing deliberative democracy through the use of citizen juries, 

whose non-partisan key findings on ballot measures are included in official voters’ pamphlets.  The CIR 

assembles a panel of 24 randomly selected and demographically diverse voters, moderates a five-day 

joint fact-finding and review session for information pertinent to the ballot measure, often directly from 

the campaigns and from national topical experts and, finally, facilitates the panel in drafting a Citizens’ 

Statement highlighting the most important findings.  The process is not consensus-based or even 
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agreement-based. This allows for multiple findings to be presented, each of which are written up in one 

of three ways:  positions in support of the measure, positions in opposition of the measure, or key 

general findings with the exact number of panelist members in agreement indicated for each statement.   

The process is required by law to use as a facilitator a trained mediator who must maintain absolute 

neutrality throughout.  Finally, although these processes are relatively new and only used in a few areas 

nationwide, Iaccarino reported early research findings suggesting that this type of evidence-based 

decision-making trumps political identity and is more trusted than paid media.       

Susskind, Lawrence. "Water and democracy: new roles for civil society in water governance." 
International Journal of Water Resources Development 29.4 (2013): 666-677. 

 In this piece, Susskind begins with the premise that we treat the allocation of water as a 

technical problem when it is in fact a social problem that must involve the people most affected by the 

decision: water users.  He claims that we can neither allow public officials to unilaterally make these 

decisions nor pass the decisions off to technical advisors who are often unsympathetic to the on-the-

ground reality of many stakeholders.  Instead, Susskind proposes that we embrace direct democracy.  

He first provides an overview of the types of direct democracy techniques that are not working: the 

public hearings approach, the liberalization of “rules of standing,” and the use of public referenda.  In 

the latter two, the major downside is the use of zero-sum decision making both in the courts, where a 

judge inevitably decides between a defendant and a plaintiff, and with referenda, where voters are 

forced to vote either yes or no. All three fail to encourage collaborative creative problem solving. Worse, 

they can cause the type of increased divisiveness that leads to intractable political conflicts. Instead of 

these techniques, Susskind argues for stakeholder engagement (also known as citizen participation or 

deliberative democracy).  The three key features he outlines for successful stakeholder engagement are 

formal processes to identify stakeholders and involve them in the design of problem-solving systems; 

the involvement of a professional neutral or mediator; and the commitment to engage in joint fact-

finding.  Susskind goes on to discuss preconditions for successful stakeholder engagement.  Among 

these, responsive leadership willing to break with past practice and technical experts able to work 

meaningfully with stakeholders are both essential.  Finally, Susskind refutes assumptions that these 

types of processes can only work with highly educated parties.  In contrast, Susskind asserts that if 

people are willing to engage in the process and have a vested interest in the outcome, they are more 

than capable enough to assist in collaborative problem solving.  Moreover, he argues, we must not 

further the implications of this assumption by not integrating traditional, “indigenous,” or on-the-

ground experiential knowledge in lieu of detached scientific studies. In fact, these lay experts may be the 
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only reality checks for technical experts who have often had issues with allocating “paper water” when 

the “wet water” wasn’t actually available.   

Wagner, John R. "Water and the Commons Imaginary." Current Anthropology 53.5 (2012): 617-641. 

In a case study of the Okanagan Valley of British Columbia, Wagner demonstrates how the 

academic discourse on the commons fails to match the broader understanding seen in public discourse.  

He argues that reframing the commons as “social imaginary” maps more accurately onto real-world 

systems of hybrid property regimes.  In the case of the Okanagan River Basin, Wagner lays out the 

complex ways that public rights, private rights, open access, and common property are interwoven in 

issues involving the community’s freshwater.  The conventional distinctions between each of these 

regime types are shown to be unhelpful for a community that is pursuing more sustainable water use 

strategies.  Instead, Wagner observes that a more generalized and even mutually “imagined” view of 

commons is able to engage citizens and create comprehensive regional water management planning.  It 

even empowers communities to create new language that better defines their relationship with 

“commons,” as seen with the adoption of the term “collective resources” in Okanagan.  Finally, 

Wagner’s proposes an actor-network theory that better maps collective governance systems and 

provides a practical method of ensuring more inclusive problem-solving forums for communities 

engaged in new ways of managing collective resources.  

Discussion  

 Many themes can be seen at play in the research and various case studies reviewed here.  Four 

themes in particular provide us with an appreciation of the current situation in the water negotiation 

field. Water runs through the world linking people and issues from distant lands, but how then do we 

decide which scale and scope from which to tackle water issues?  This review constantly is touching 

upon these on-going themes of appropriate scope, issue linking, scale, and coalition building in water 

negotiations.  There is value in adopting a coalitional logic that is able to see the benefits of expanding 

the scope of a negotiation, linking issues, and increasing the number of parties involved, as Barshefsky 

did in China by elevating the bilateral IP negotiations to a multi-lateral and multi-level negotiation that 

included sub-state actors, multiple departments of national governments, and private industry (Hulse & 

Sebenius, 2003).  Increasing scope has been shown to bring reluctant parties to the table and can help to 

counter power of blocking parties. The benefits of issue-linkage come to mind as a possible future tactic 

when considering the vigilant attempts by the Philippines to negotiate with a thus far obstinate China 

over maritime rights in the South China Sea (Susskind, 1994; Himmelman & Gilbertson, 2013). 
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Numerous case studies and authors, however, remind us that bigger is not always better.  Susskind 

points out that as we strive to expand the pie with new parties and linking issues, we must balance our 

increasing scope with workable zones of potential agreement (1994).  Susskind also notes that a “stingy 

bargaining environment” can be created with too wide a scope that invites holdouts and blackmail. This 

environment is evident in consensus decision-making models even within groups that are relatively 

narrowly focused, as seen in the impasse on the Antarctic Marine Protected Areas (Susskind, 1994; 

Milman, 2013; Corti, 2002).      

 This emphasis on scope illuminates a second theme that demonstrates the innate complexity of 

water negotiations and the need for techniques to identify stakeholders, relationships between issues, 

and larger cross-cutting dynamics.  Three authors suggest various types of graphing methods to visually 

understand these complex dynamics: deal diagrams, the Attractor Landscape Model, and actor-network 

mapping (Hulse & Sebenius, 2003; Gadlin, 2013; Wagner, 2012).  All three of these systems demonstrate 

the need to understand water negotiations through theories of complexity (Gadlin, 2013; Susskind, 

1994). The identification of stakeholders is especially important in designing regimes to manage 

common resources.  Corti encourages us to remember that all commons are local and that the notion 

that the larger the scope, the more efficient the management system is a deeply flawed assumption; 

therefore, parties to a commons negotiation need to be “local” (2002).  By visually mapping all parties, it 

can become clear both when a particular community is not represented and when a negotiation has 

become diluted with parties who are not immediate stakeholders in the resource.   

 A third theme arises in examining the current resolution systems being used in water conflicts 

and recognizing the role these systems play in increasing divisiveness, politicization, zero-sum decision-

making, and non-creative problem solving. One of the most frequently used systems for resolving water 

conflict in America is the court system which, due to the significant liberalization of the rules of standing, 

enables people with a wide range of connections to an issue to bring suit against management decisions 

(Susskind, 2013).  Examples of this reviewed here include the Chuitna water reservations, the Lake 

Tahoe two-state compact, the CSKT water compact (which is likely to involve legal action regardless of 

whether or not it is passed) — even the Oregon Consensus project in the Umatilla Basin was prompted 

by Governor Kitzhaber’s fear of prolonged court battles deciding the fate of that watershed (Demer, 

2013; Lyman, 2013; Devlin, 2013; Greenwood, 2013).  Another system routinely used with water 

disputes is the political process of referenda and citizen-driven initiatives.  In each of these systems, 

complex water issues are forced into zero-sum decisions. Judges have to decide if plaintiffs win or lose; 

voters only get the options of yes or no to often-confusingly written measures, pushed by the 
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propaganda machine of paid media (Dennis, 2013; Susskind, 2013).  The politicization of water issues 

keeps paradoxes firmly entrenched in people’s ideologies and prevents them from recognizing 

superordinate goals that can be shared among various stakeholders (Bryan, 2004; Spector, 2000).  

Finally, these prevailing resolution systems stymie the potential for creative problem solving, including 

solutions inspired by considering non-adversarial indigenous systems (Wolf, 2000; Susskind, 2013).  

 The fourth and final theme exposed in this literature review is the more optimistic concept of 

stakeholder engagement.  Increasingly, researchers are turning away from the sorrowful business of 

predicting “water wars” and moving towards understanding factors that encourage negotiation, 

collaborative decision-making, and sustainable management regimes (Spector, 2000; Wagner, 2012; 

Bryan, 2004; Dennis, 2013; Wolf, 2000; Gadlin, 2013; Susskind, 2013).  From this research a growing 

trend of the regionalization of management regimes is taking place. While we once thought that 

environmental issues were so expansive and transboundary in nature that they could only be dealt with 

at the global level, efforts are now increasingly happening at the local level (Dennis, 2013; Corti, 2002; 

Greenwood, 2013; Wagner, 2012).  With this shift, direct stakeholders are more easily mobilized and the 

potentially overreaching influence of more remote interests can be more readily identified, as seen with 

the Sierra Club’s law suit against the otherwise community-accepted Lake Tahoe compact, the influence 

of a Texas-based mining company in Alaska, and even the potential for “ecocolonialism” in the global 

South through international environmental agreements (Lyman, 2013; Demer, 2013; Susskind, 1994).  

Two key methods are increasingly promoted with more localized stakeholder engagement.  The first is 

to reframe the situation in order to move away from zero-sum and divisive framings of a water issue 

(Bryan, 2004; Greenwood, 2013; Wagner, 2012).  The second is the emphasis placed on joint fact finding 

and information sharing among identified stakeholders to create both a shared understanding of the 

problem’s complexity and a shared ownership culture in the agreement (Bryan, 2004; Greenwood, 2013; 

Susskind, 2013).  The move towards stakeholder engagement is a powerful and positive shift for the 

future of water conflict resolution, but there is still much work and experimentation to be done.  

 It is in this direction that a future research question has arisen from this literature review: what 

are the opportunities to use the citizen jury model as a stakeholder engagement method in order to 

reach sustainable water rights agreements and public policy?  Though still in its infancy, citizen juries, 

used for example in Oregon’s Citizens’ Initiative Review, have the potential to empower citizens through 

direct democracy and counter the hyper-partisan system we have today (Iaccarino, 2013).  The 

meaningful deliberation and joint fact finding at the heart of the citizen jury model is very likely the key 

to creating effective shared ownership management regimes.  Citizen juries can be either randomly or 
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intentionally selected depending on the issue and the ways in which the information will be used to 

inform public officials’ decision-making.  Closely related to the citizen engagement model proposed by 

Susskind, citizen juries could be used to expand the influence of large stakeholder demographic by, for 

example, sitting as a water policy review board for regional governments or reviewing the options of 

citizens in cases that do require city, state, or regional voting for approval.    

With this research question comes a number of aspects to consider.  First, research is needed to 

evaluate if the citizen jury model can deal with the thorny psychological and cultural issues surrounding 

water conflict.  These include issues of paradoxical splitting, diverse connections to place, ideological 

values represented by the resource, and most importantly, trust building and forgiveness among 

historical opponents (Bryan, 2004; Lake, 2013; Jackson, 2013; Lyman, 2013; Wolf, 2000).  And, third, the 

model requires third-party neutral facilitators or moderators (Iaccarino, 2013; Susskind, 2013).  Second, 

how does the reality that water issues are typically long-term negotiations play into the effectiveness of 

a citizen jury model?  This long time-frame can be seen in the case studies reviewed here: nearly 10 

years and on-going still for Antarctica MPAs; four years and just getting started with Chuitna water 

reservations; forty years of renegotiating the Lake Tahoe two-state compact; and an immediate 30 years 

on the CSKT compact with an additional 150 years of tenuous treaty implementation in Missoula 

(Milman, 2013; Demer, 2013; Lyman, 2013; Devlin, 2013).  And, third, the model requires third-party 

neutral facilitators or moderators: how does this impact the potential for wide adoption of citizen 

juries?  (Iaccarino, 2013; Susskind, 2013).  These two aspects dovetail in considering a fourth aspect of 

institutional capacity and community resources (Greenwood, 2013).  How do we create the institutional 

capacity to eliminate the need for an outside (and often expensive) third-party neutral to remain with a 

stakeholder engagement system for the long-duration of a water issue?  How do we empower citizens 

and provide resources for communities to become more self-sufficient in the negotiation of their water 

management?  Ultimately, as many of the authors express, it is about trying out a new paradigm and 

there will surely be much to learn as we embrace this new direction. 

 

 

 

 

 

 


